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page opinion ( United States v. Christophe , 470 F.2d 865). The Suprane 
Oourt denied certiorari on May 7, 1973 (411 U.S. 964). Appellant has beer 
ircarcerated durirg all of the appellate proceedings. 

FACTS 

After a pre-trial si^opression hearing, tv® co-defendants, 

PIERPC arri CHRISTOPHE, pleaded guilty. Appellant proceeded to trial, 

alor^ with another oo-defendant, FRANK DeSIMCNE, who secured a directed 

! verdict of acquittal. This case essentially involved a Situation 

; where appellant was a passehjer ih a oar driven by CHRISTOPHE, a car «hlrij 

when stopped wes fouhä to havre in its trän* 39.8 pounds of heroin and 

$150,000.00 in cash. The car had been stopped after a chase and the 

only real evidence against appellant v*s that when the car was stopped, , 

PANICA started to run away, certainly not very noch to base a oonviction, j 

let alone a twenty year senterce, on. In fact, the opinion of the Oourt 

of Appeals, United States v. Christcphe , supra, at 869, clearly 

sumnarized the totality of the evidence against PANICA: 

"After transferring the heroin fron Pierro's house 
to (the trunk of) Christophe’s car, Christophe drove 
directly to the Plaza Diner where he net Paruca and 
DeSinone. Pollowing a short discussion (not over- 
heazd by the agents), Panica got int ^ th ^ C ^ dlll ff 
oontaiSng the heroin and the $150,000 and drove off 
with Christophe. When the car halted after a high 
spped chase by federal agents, Panica fled on foot. 

When he was oonfronted innediately thereafter by 
agent Harrington in the bar, Panica roade the false 
eKculpatory Statement that he had been there for an 
tour ard a half, which oovered the time fron which 
the narootics were first placed in the car through 
the period of the police chase." 

This was a case where appellant was a passenger, not the driveri 

of a car beirg used to transport heroin; where appellant did not load 

I 
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the car; where the trunk of the car aontaining the anrcotics ard money 
was never qpened in appellant's presence. Although the co-conspirators 
hyi been under surveillance for over a month, there was no evidence 
of any prior association between appellant and the other alleged co- 
conspirators. No conversation between them weis offered in evidence. 

No hearsay deciarations of co-aonspirators were offered into evidence, 
as there was in United States v. Geaney , 417 F.2d 1116 (2nd Cir. 1969), 
the only authority cited by the Court of Appeals in this case in support j 
of its decision. The only act appellant performed was to run away fron 
the car and to attarpt to feilsely dissociate hiraself fron the car and 
its driver. 

j 

On the basis of this evidence, the Court concluded at 870: ; 

i 

"Taken together these facts provided enough 
evidence fren which a jury oould find that 
(appellant) knew what was going on and that by 
his presence he was attenpting to assist the 
suocess of the Operation and, therefore, that he 
was a raanber of the oonspiracy. Cf. U.S. v. 

Geaney, 417 F.2d 1116,1121 (2nd Cir. 1969) cert. 
den. 397 U.S. 1028 (1970)." 

Thereafter, after appellant was incarcerated at the Federal| 

j 

Detention Center on West Street, a federal anployee there informed 
appellant that he had been told by NICHQLAS CHRISTOPHE, the driver of 
the car, while he was a prisoner at the detention center, that 

I 

appellant had nothing to do with the crime, that he could have testified 

i 

and exonerated appellant, but he was specifically pressured into not 

' 

doing so by the Assistant United States Attorney who tried the case 
upon the threat he would be prosecuted for certain bank robberies. 











A private investigator was hired and he and an asaociate ° 
interviewed the federal enployee, a man who still was an enployee at 
the Detention Center. A three page Statement was obtained (A 14 - 16)* 


arrl with references to names and identity factors blocked out, the 

4 

Statement was annexed to appellant ' s petition for a writ and motion 
for a new trial. 

In one govemment affidavit in Opposition to the applica- 
tion, MR. VIVIANI pointed out that a pre-trial severance motion had 
been made by appellant's oounsel an the grounds that he intended to call 
CHRISTOPHE as a witness (A 18 ). Thus, if CHRISTOPHE was pre- 

vented frcm testifying by the govemment, it was interference with 
a course of oanduct appeliant's lawyer had already intended. 

Appellant also sutmitted an affidavit of ALBERT PIERRO, 
the other convicted defendant that CHRISTOPHE told him he voild 
exonerate appellant (A 33 - 34 ), and that he would do anythirg the 
prosecutor wanted because he was prcmised he could visit his ailing 
daughter. 

} 

The Court N» l<v denied the applications without a hearing j 

solely on its decislon to aocept the naked denial of presjure applied 

to CHRISTOPHE averred to in a short aff idavit submitted by the Assistant 

United States Attorney who tried the ca.se (A 28 - 29 ) • This lone 

eiffidavit apparently was the basis of the Court's concluding that the 

"files and reoords 'of the case oonclusively shew that a prisoner is 

entitled to no relief'" (A 37 ). 

*References are to pages of the appendix. 










It is appllant's oontantion that the applicable principles 
of law have been entirely misapplied under the circixnstarces of this 


case. 


Section 2255 


STAOTTE 


Federal custody; ranedies on 
motions attacking sentence 


A prisoner in custody under sentence of a ccurt established 
by Act of CSorgress claiming the right to be released upon the ground 
that the sentence was inposed in Violation of the Gonstitution or laws 
of the United States, ar that the court vas without jurisdiction to 

such sentence, or tlat the sentence vas in excess of the maxürum 
authorized by law, ar is otherwise subject to collateral attack, may 
nove the oourt which inposed the sentence to vacate, set aside or 
oorrect the ssntenoe. 

A motion for such relief may be made at any time. 

Unless the motion and the files and reoords of the case 
oonclusively Show that the prisoner is entitled to no relief, the court 
shall cause notice thereof to be served upan the United States Attorney, 
grant a prcxnpt hearing thereon, detentiine the issues and make findings 
of fact and oonclusions of law with respect thereto. If the court finds 
that the judgment was rendered without jurisdiction, or that the sentence 
was not authorizad by law or otherwise open to oollateral attack, 
ar there has been such a de n ial or infringanent of the oonstitutiona.. 

rights of the prisoner as to render the judgraent vulnerable to collateral 
attack, the court shall vacate and set the judgment aside and shall dis- 
charge the prisoner ar resentence him or grant a new trial or oorrect 
the sentence as may appear appropriate. 

A oourt may erxtertain and determine such motion without 
requiring the production of the prisoner at the hearing. 

The sentencing oourt shall not be required to entertain a 
socond or successive motion far similar relief on behalf of the same 
prisoner. 

An appeal may be taken to the ccurt of appeals fron the 
order entered on the motion as fron a final judgment on application for 
a writ of habeas oorpus. 

An application for a writ of habeas corpus in behalf of a 
prisoner whc is autharized to apply for relief by motion pursuant to this 
section, shall net be entertained if it appears that the applicant has 

to apply far relief, by motion, to the oourt which sentenced him, or 

that such oourt has denied h im relief, unless it also appears that the re nedy 

ig: 
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The Court below denied this motion for a new trial and for 
a writ of habeas oorpus without a hearing on the grcunds that the 
"...flies ani records 'of the case oonclusively show that a prisoner 
is entitlad to no relief'" This was the decision even though the Court 
reoognized that normally a hearing should be held upon a motion made 
pursuant to Section 2255. It is respectfully sutmitted that the three , 
r^iiPa cited by the Court below do not support the decision to deny a 
hearing, anä that the Statute intended hearings to be denied when the 
f iles and reoords of the case which were already existant oonclusively 
showed that there was no basis for relief, rather than an affidavit 

i 

of the prosecutar in Opposition. 

In other wards , it is general ly the law that where a Judge 

I 

may decide that there is no meritorious issue raised by a petitioner 
for a writ of habeas oorpus by merely looking at the oontents of the 
file, he can deny the application without a hearing. This does not mean 
that a Court can merely take an affidavit in Opposition sutmitted by the 
Assistant United States Attorney and decide to give that credibility 
rather than tte evidence presented in support of the petition for 
relief. This is exactly what the Court did in this case. It ignored 
the evidenoe sutmitted by the appellant by virtue of the affidavit of 
counsel, the atatanent of the federal orployee and an affidavit of a 
co-defeniant, ALBERT PIERRO. The Court decided to accept and believe 
the aiffidavit of the Assistant United States Attorney, which merely 
stated that he had not been guilty of any wrongdoing. To resolve a 
critical dispute of fact in this manner is clearly improper. 
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Appellant's position is supported by this Ocurt s 
opinion in Taylor v. United States , 487 F.2d 307 (2nd Cir, 1974), upon 
which the Trial Court relied, but apparently misoonstrued. That 
case held specifically that ".. .an opposing affidavit by the goverrment 
is not part of 'the files and reoords of the case’ which can be taken 
to 'oonclusively show that the prisoner is entitled to no relief'..." 

This Court pointed out that that principle was estahlished by the 
Supreme Court in Walker v. Johnson , 312 U.S. 275 (1941), and that it 
was apparently beyond question. Taylor was then granted the evidentiary 
hearing which the Court held should have been afforded hin» at least a 
year before. That opinion general,ly established that a Judge has no 
right to chooae to aocept one affidavit on its face when it is clearly 
oontradicted by other affidavits or evidence. It is suggested that a 
hearing or writ in this case should have been granted sinoe there is a 
clear possibility that wrongdoing raay have been ocmxiitted. Hie other 
cases that have been decided by this Court, seine of which have been relied 
on by the Court below, also support appellant's contention. Thus, in 
United States v. Pisciotta, 199 F.2d 603 (2nd Cir. 1952), it was establish 


that mere oonclusionary allegations of a conversation that he ves innocent 
of a Charge to which he pleaded would not be enough to entitle him to 
a hearing er a retrial. It is sutmitted that the case at bar presents 
quite a different position, since the aff idavit of the oo-defendant, 
the Statement of the federal enployee and other evidence which may oeme 
to light, take this case far beyond the Status of containing only 
naked oonclusions. This idea is also to be found in Dalli v. United States, 










I 


491 F.2d 758 (2nd Cir. 1974) and D'Eroole v. United States , 361 F.2d 
211 (2ni Cir. 1966). These casss taken together stand for the pro- 
position that a plain hearsay Statement or protestation of innocence 
is not nonnally enough to obtain a hearing. Dalli also specifically 
States that great specificity is required where the issues alleged are 
issues which teive already been passed upon at a prior stage of the pro- 
ceedings. Dalli involved am issue with respect to wiretaps when a 
full evidentiary hearing prior to the actual trial had already l^een 
held. 

The case at har involves an issue which has never been 
litigated and which came to light for the first time after this case 
had been ooncluded. One needs only to look at the affidavit of oounsel 
for the appellant, MAIWIN PFIMINGER, to see exactly how this Situation 
came to light. When the appellant reported that he had been told by 
the federal emplqyee what CHRISTOPHE had said, private investigators 
were hired and the Statement was obtained ( A 14-16 ). It is also 

sutmitted that this issue is not merely an after-thought or seme type 
of theory to base this writ on, but that because the appellant's attor- 

I 

ney moved for a severance at the trial on the basis of his oontention 
that he would be calling CHRISTOPHE as a witness, it is entirely 
believable that CHRISTOPHE had pramissed appellant, as he says was the 

. 

case, that when the time came, he would exonerate him. It should be 
noted that since CHRISTOPHE was incaroerated, his sentence was reduced 
significantly, to which point where he is new at liberty. This 
reduction was apparently based on a Rule 35 irotion, which has been 

kept secret. He has apparently given the govemment Information and 
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the go v ernnent in sane substantial way. If the Court, therefore, 
placed sonne reliance on his word, it should also be prepared to place 
reliance on a statsnent that he may have made to a federal enrployee 
that the appellant was innocent. 

The feiet that appellant may be innocent is entirely 
believable since, as we have already alludad to in the facts, this 
case was extranely weak agaxnst appellant, PANICA. He was a passenger 
in the car, and the only real evidence against him ves the fact that 
he attempted to flee when the arrests were made. I am sure this Court 
fully realizes that men semetimes do things in the heat of a Situation 
for other reasons than reasons of guilt. To again surmarize this 
Court's qpinion of the evidence against PANICA, United States v . 
Christophe , supra at 869: 

"After transferring the heroin fron Pierro's house 
to (the trunk of) Christophe's car, Christophe 
drove directly to the Plaza Diner wbere he met 
Panica and DeSimone. Pollcwing a short discussion 
(not overheard by the agents), Panica got into the 
Cadillac oontaining the heroin and the $150,000.00 
and drove off with Christophe. When the car 
halted after a high speed Chase by federal agents, 

Panica fled on foot. When he was oonfronted 
immediately thereafter by agent Harrington in the 
bar, Panica made the fcd.se exculpatory Statement 
that he had been there for an hour and a half, 
which oovered the time frcwi which the narootics 
were first placed in the car through the period 
of the police Chase." 

The Court below also mentioned in its opinion that the 
statanent of the federal enplpyee did not specifically refer to what 
CHRISTOPHE would have testified to and that it is deficient for that 
reason. It is respectfully sufcmitted that that reasomng should not 
have prevented a hearing bacause the emplovee merely related what 













Christophe had told him. At the time he spoke to CHRISTOPHE he was 
not anticipating any type of oourt proceeding, nor was he intending 
to forward and relate what he had heard. His statement indicates 

that it was only after much soul searching that he decided to even 
get himself involved. For this he should be ccmmended, and it seems 
to appel lant that to decide that he did not ask CHPISIOPHE certain 
technical questions, such as what he would have actually said on the 
witness stand, is to honor form over substance. The fact of the matter 
is that a serious issue was raised. It cannot be ignored ty mere 
technicalities, and it would seen that a full hearing was verranted. 

Tt«? 'ederal arployee was not an attomey, and was no doubt not fully 
aware of otwcure rule against hearsay or oonclusionary allegations. 

It should have been enough that a substantial issue was created. The 
fact is that if the allegation oontained in the moving papers was 
true, to wit: that an Assistant United States Attomey sqppressed 
evidence, it may have exonerated this appellant and certainly he should 
be entitled to relief if he could Support that allegation. Even in the 
Dalli case, where a full hearing had already been had into the wire- 
tap issue, still it was recognized that a new hearing might be proper. 

It is clear that generally speaking when issues of fact are 
created which if true would seriously effect the judicial or fact 
finiing process, hearings should be granted. In the case at bar, 
the evidence against the appellant was not overwhelming, tut vbs 
rather sparse. He received a twenty year sentence, and it is 
respectfully sufcmitted that the very least the judicial System could 

have given him was a full hearing. 
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There have beer, nany exanples of inproper oonduct by 
gc 'errment representatives and infonners which have created a Situation 
whereby Oourts are not as quick to aocept raere Statements fron 
representatives of govemnent as they may have been in the past. 

Hie Court below in this case denied this application on the af fidavit 
of an Assistant United States Attorney that he did not sufpress 
evidence. Obviously, one would not expect soneone who was guilty of 
the conduct alleged to actoüt it. For that reason alone, the Court's 
apparent reliance on this Statement seems to be ill founded. 


OONQJUSION 


THE ORDER OF THE DISTRICT CCUKT SHOUID 
BE REVERSED AM) THE CASE SH3UID BE 
REMAM3ED POR A FULL EVIDENTIARY HEARING. 


Respectfully sutmitted, 

PREMINGER, MEYER & LIGHT 
Attorneys for Appellant 
66 Court Street 
Brooklyn, New York 11201 


STANLEY M. MEYER 
Of Counsel 
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UNITED STATES DISTFICT COURT 
SOUTHERN DISTRICT CF NEW YORK 


I UNITED STATES CF AMERICA, 


-against- 


I VICTOR PANICA, 


W 


NOTICE CF MCTICN 


Indictment No. 72 CR 313 


Defendant. 


SIRS i 

PIfASE TAKE NOTICE, that upon the annexed affidavit of MARTIN PREMINGER, 
swom fco the 22nd day of March, 1974, the exhibit annexed thereto, and upon 
all the prixor proceedings had herein, the undersigned will mcrve this Court, 
befere Honorable LEE GAGLIARDI, at the Courthouse, Foley Square, New York, 


New York, on the 


day of March, 1974, at 10:00 o'clock in the forenoon 


of that day, or as aoon thereafter as oounsel can be heard, for an order 
granting the defendant a new trial pursuant to Rule 33 of the Federal Rules of 
Criminal Procedure, on the basis of newly dieoovered evidence, and for an 
order diecharging the defendant front custody pursuant to 28 U.S.C. Section 
2255, on the grounds that the oonviction obtained herein was obtained in Viola¬ 
tion of defendant's right fco due process of law, was obtained in part by the 
unlawful suppression of evidence by the prosecution and was in other ways 
violative of defendant 's right to a fair trial, and for such other and further 
relief as to this Oourt may seem just and proper. 

Dated: Brooklyn, New York 
March 22, 1974 

Yours, etc., 

. MARTIN PKEKENGfeR, ESQ. 

Attorney for Defendant 
Office 4 P.O. Address 

. . 66 Oourt Street * 

Brooklyn, New York 11201 


\ 






HON. PAULJ. CUR BAN 
United State» Attorney 
Southern Diatrlct of New York 
United State« Courthouse 
Foley Square 
New York, New York 

Clerk of the United Staten 
Dl «trlct Court 

Southern Dlstrict of New York 
United State« Courthouse 
Foley Square 
New York» New York 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OE NEW YORK 


X 


UNITED STATES CF AMERICA, 


AFFIDAVIT 


-against- 


VICTOR PANICA, 


Defendant. 

i 


X 


Indictment No. 
72 CR 313 


STATE CF NEW YORK ) 

) SS.: 

COUNTY OF KINGS ) 

MAFT.TN PREKTNGER, being duly swom, deposes and says: 

I a*n the attamey for the defendant, VICTOR PANCIA, who was oonvicted, 
after a jury trial, of Oonspiracy to Districute Narootic Drugs and Possession 


of Narootic Drugs, in Violation of 21 U.S.C., Sections 812, 841 (a) (1) and 
841 (b) (A). The oonviction was r endered on June 14, 1972 and defendant was 
sentenced to ccncurrent terms of twenty years in prison on each count. 

His oonviction was thereafter affimred by the United States Court of 
Appeals on December 14, 1972, and certiorari was thereaf ter denied by the 
Suprane Court. 

The case involved a Situation where the defendant was a passenger, not 
the driver ,of a car being used to transport heroin, and where the defendant's 
role was «itoiguous at best. He did not load the car, the trunk of the car in 
which the narootics were oontained was never opened in his presence and 
although the other oo-oonspiratars had been under surveillance for over a 
rronth, thsre was no evidence of any prior association between them and the 
defendant and no declaraticns of the oo-ocnspirators were offered into 
evidense. The cnly act that the defendant allegedly oommitted was to run away 







from the car täten the arrests were made and to attanpt to falsely disassociate 
hiinself front the car and its driver. 

The Cburt of Appeals opinion oonciseJy sets forth the evidence adduced 
against the defendant: 

^ heroin front Pierro;s house to 
of > Christophe's car, Christophe drove directly 
where te »et Panica (the appellant) and 
Pollowin 9 a short discussion (not overhaard 
by the agents), Panica got into the Cadillac oontaining the 
heroin and the $150,000. and drove off with Christophe. When 

3fter a Mgh Speed chase ty federal agents, 
on fo °t. When he was confronted irnnodiately there- 
after fcy Agent Harrington in the bar, Panica made the false 
exculpatory Statement that he had been there for an hour and 

*** tiir * e fran ^ narcotics were 

fixst placed an the car through the period of the police chase." 

Qpin. p. 1052 

In additicn,the Court said that because of the attempt to run away kü 
falsely disassociate himself with the occupants of the car, that alone could 
lead a jury to infer that he knew what wes going on. 

t ° qether these facts provided enough evidence frcm 
J find that ( a PPellant)knew what was 

cping on and that by his presence he was attempt im to 
assist the suocess of the Operation and, therefore, that 
hti was a rr.Tnber of the oonspiracy. Cf. U.S. v. Geanev. 

lo^imo} 1 "' 1121 (2nd cir * 1969) cert * den * 397 u,s * 

^?in., pp. 1052-1053 

Scmetime ago, during last summer, I was advised that one of the co- 
lefendants, one NICH3LAS CHRISTOPHE, had adnitted to a federal anployee in the 
’ederal House of Detention at West Street that the defendant, VICTOR PANICA, 
ad nothing to do with the crime, tut more important, that he was pressured 
md threatened by Assistant United States Attorney HIQGINS fron caning forward 
md attesting to that fact on the threat that he would be prowxnjted for various 
ank robberies. We were told that CHRISTOPHE had afrrdtted that the Assistant 
hited States Attorney insisted that he oould not take the witness stand and tel 
ha truth to «oonerate Hr. PANICA. 
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We hired a private wJrvestigator and he contacted the federal employee, 
who incidentally ia still emp. 1 oyed, to the bust of our knowledge, at the 
Federal Detention Heaoquart.f.-.r s, and obU'ined & statanent fron that employee 
oonpletely ooiroborating whüt our dient L 'id U3. 

I hava aniuiiwed hereto a photosvlwic copy of that statanent. However, 

I have blocked out portions of tfat statanent on the photost lt only so as not 
to reveal the identity of the anployee at this time to prevent possible 
pressure on him, since improper oonduct on the part of an Assistant United 
States Attorney is alleged. Of oourse, I will reveal his identity and exhibit 
the original Statement to the Court subject to the Court. 1 s directive. In 
additi i, my dient has a statanent of the oo-defendant, ALBERT PIERRO, who 
is ncv a jail, which tends to oonoborate CHRIf. iOPHE' s statanent that PANICA 
was rt-ely an innocent bystander in the case. 

I believe that in view of the serious nature of the allegations, a hearing 
is warranted, since the oonviction against the defendant may have been obtamed 
in Violation of his right to a fair trial and partly through the inproper 
efforts of one of the prosecturos. The evidence referred to herein was not 
known at the time of trial and was obtained only this past sunner. This 
proceeding was not brought on prior to this time due to the fact that we were 
investigating the matter, pursuing other leads and also because of my own trial 
schedule. 

Our Investigation also shows that MR. CHRISTOPHE has becctrte a federal 
Informant. He has been, to the best of our knowlodge, aiding the F.B.I. and 
fumishing thetn with Information. In fact, we have leamed that he is 
separated fron his wife because of the fact that he was offered a new identity 
in scme other location and she refused to go along with it. I am led to the 
inoscapable conclusion that MR. CHRISTOPHE was a federal informatant at the time 
this case wes tried, and if that is the case, the defendant's aonstitutional 
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rights were further violated, becasue MR. CHRISTOPHE and the defendant, 

VICTOR PANICA, were represented by the same attomey. Obviously, PANICA did 
not know of CHRISTOPHE's Status at the time of the proceeding. If it develops 
that this was the fact, that the "spy in the canp" doctrine had been violated, 
the appellant'8 right had been diluted not only because of the failure of the 
Govemnent to provide defendant with exculpatory material acoording to the Brady 
case, but because the Suprene Court has disapproved ofthe Government allowing an 
informant to interject himself into the attomey/client relationship of 
defendants. Ooplon v. United States , 191 F.2d 749 (D.C. Cir.) cert. den. 342 
U.S. 926 (1951); Caldwell v. United States , 205 F.2G 879, (D.C. Cir. 1953); 
Unite States v. Zarzour , 431 F.2d 1 (5th Cir. 1970). If this Situation is 
found to exist, especially acoording to the Caldwell case, the oonviction 
kerein would have to be invalidated. 

WHEREFORE, your deponent respectfully requests that a hearing be had 
i ind that upon the oonclusion of said hearing that the judgment herein be 
vacated, the defendant be discharged fron custody, or in the alternative, 
that the defendant be afforded a new trial. 


MARVTN PREMINGER 


Swom to before me this 
22nd day of March, 1974 


ST/NU • 

NOTARY 1‘Uül u ( 

N«. 30-1G84055 

Qualifiod In k«ks<iu County 

feataloUofl ExAitM KUnb 30. 1B7ft 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

UNITED STATES OF AMERICA 
•v» 

VICTOR FA5XCA, 

Defendant. 


X \ 

I 

s m n 

: 72 Cr. 313 

t 


STATE OF NEW YORK ) 

COUNTY OF NEW YORK : M. I 

SOUTHERN DISTRICT OF NEW YORK ) 


ARTHUR J. VIVIANI, beijag duly »vorn, deposes 

/ 

•ad ajn 

1. I am an Assistant United States Attorney 
ln tha Office of FAUL J. CURRAN, United States Attorney 
for the Southern District of New York, and I am assigned 
tö and familiär with the facta of the captioned case. 

2. I make this affidavit in Opposition to 
the defendant's motiona for a new trial dua to newly 
discovered evidence pursuant to Rule 33, Föderal Rules 

of Criminal Procedura (FRCP), and for an Order discharging 
hie from custody pursuant to 28 U.S.C. | 2255. 
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rior Procecdinga 
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3# Oq March 17, 1972 f Indlctment 72 Cr« 313 was 
£ll«d in tvo counta charglng Victor panica, Albarc Pierro, 

Hicholaa Christoph« and Frank Da Simon« with poaseaaion 

■ 

of 39.8 pounda of horoin with intont to diatributa and 
conaplracy ao to do in Violation of Title 21, United Statea 
Coda, Sactiona 812, 841 and 846. (Indlctment 72 Cr. 313 
auperaeded Indlctment 72 Cr. 138 vhich charfad tha aame 
dafandanta with tha aame basic offenaea). On March 21, 1972, 
all tha dafandanta entered pleaa of not guilty to Indlctment 
72 Cr. 313. All but Da Simon« war« ramanded to Vaat Street 
ln liau of ball. 

Tharaafter, a roqueat for a aevarance waa ona of 
tha nany pra-trial motlona flled on behalf of tha defendant 
fanica by hi« counaal, Clno CallIna, Esq.. Specifically, 
by notlca of rnotion dated April 14, 1972 and flled under 
tha auperaeded Indlctment (72 Cr. 138), panica and 
Kr. Ca11Ina executed affidavlta in aupport of tha aeveranc« 
notIon. panica baalcally clalmed in hia affldavit that ha 
"had no knowladga or connectlon with, tha praaenca of 
naxcotica or any othar contraband in tha vahicl« aalaed 
in tha caaa" and that he dld not intend to cocxait tha crime 
chargad in tha indlctment. Kr. Galllna in hia affldavit 
allaged tha follovlng: 




I 







M 4» That tha defendunto FRANK DE SIMONE and 
v u:* V NICHOLAS CHRISTOPHE raust ba callad aa 
vltneasea to taatlfy aa an integral 
part o£ tha defense of VICTOR PANICA. 



"5* That I have been informed by tha 
defandant NICHOLAS CHRISTOPHS that 
1t la hla Intention not to taatlfy 

» ... • 

• K *'i 

•t hla otm trlal and that ha haa 
been ao advised by hla attomey 
Jeffrey C. Hoffman, Eaq., 

H 6* That I have been furthar advised by 
Kr« Hoffman that he haa no obJection 
to NICHOLAS CHRISTOPHS testifying et 

i 

a aaparate trial of VICTOR PANICA 
and have alao been adviaed by 

I 

Mr. Chriatophe that ha ia vllling to 
taatlfy at auch a trial. 

"7. That X have been informed by tha 

defandant FRANK DE SIMONE that it la 
hla Intention not to taatlfy at hla 
am trial and he haa been ao adviaed 
by hla attorney James La Rosa, Eaq«. 
Bovever, I have been further adviaed 
by tha defandant DE SIMONE that ha 
haa no obJection to teatlfylng at a 



Ttwic I have been Advlscd by Kfissro« 

Da Simone and Christophe that thay 

ir*: 

Vf »ould give exculpatory testimony 

concarning tha defendant VICTOR PANICA, 
i-f Ht» paaica were triad separataly 
and apart £roa themselves. 

i 

H 9. That Z have been advlsad Kr. Da Simone 
vould testity L£ triad separataly and 
apart fron Kr. panica that ha had no 
coomualcation at any time with Kr. panica 
concarning tha avents which formad tha 
, . basis for tha charges in this casa. 

Purthar, that ha at no time sav Mr. panica 
at Kr* Pietro*s home nor did ha avar 
have any convarsations with any o£ >tha 
co-defandants conceming tha defendant 

i 

panica es ralatea to tha charges in 
this casa* 

•*10. That Z have also been informed by 
Kr. Christophe that ha vould giva 
exculpatory testimony conceming tha 
defendant panica if tried separataly 
and apart from Mr. panica in that ha 
vould tastlfy that ha naver had any 
discussioos with Mr. panica concarning 
thf avents eherged in this casa, that 
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Kr. panlca was in no way connected 
vith the contraband allegedly found 
in the automobile in thia case, that 
he had neuer revealed to Mr. panlca 
the fact that any contraband wes 
locatad in said automobile, and that 

to hie lcnowledge llr. Panica was . 
coopletely unaware of any contraband 
in said automobile." (Affidavit of 
Clno callIna, Bsq., Swora to oa 
April 18, 1972). 

The motlon was denied on or about April 19, 1972. 
On April 21, 1972, a hearlng on the dafendants 
aotlons to suppress evldence bcgan before the Honorable 
Lee F. Gagllardi, United States District Judge, Southern 
District of New York. It concluded on April 25, 1972, 
and Judge Gagllardi ultimatoly denied tho motlon. 

The following evonts occurred on April 26, 1972, 
First, Plerro changed his plea to guilty. Second, 
Christophe walved his right to a trial by Jury and agreed 
to proceed to trial before Judge Gagllardi on the record 
of the motlon to suppress. Thlrd, a Jury trial of panlca 
and De Simone commenced with the othar two dafendants 
belog severad for the above reasons. 


- 5 - 





Hx, Panica was in no way connocted 
tomk&lT **“ contrabaQd «llagadly found 


\ . , Vk y :*• 

■ • - ,, k i . ,»,v« 


th« Automobilo ln thia ca 8 o, that 


**• aavor raveulod to Mr. Panica 

• * * 4 '* ' , •; W ' * '*, v’ k < f 

\ *■: ',' '!{*■ \r ***• any contraband was 

0 ■ " $ :i K\ ,v ■ 

* l "*** automobil*. and that 

‘(v>7' to ^io hnowledßo llr. panica was . 

, ,• . Ijji ■ y; 

/ completely unawaro of any contraband 

y* t'/j *'■ i-ii .f ■ ^ 

'.'vi in Mid Automobile." (Affidavit of 

\ • • * \y/‘ ; j fr* # V-V ,5 r, :Pi v 

i | j cia# CalllM, Eoq. , Swora to oo 

•: April 18. 1972>. 
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J • . Tha motion was dcniod on or about April 19, 1972, 

00 April 21, 1972, a hoaring on tlio dcfendante 
m °tion* to aupproaa ovidonco bogan before tho Honorable 

. ' r 

'■ P# Gagliardi, United States District Judgo, Southern 

■ Watrict of New York, It concluded on April 25, 1972, 
and Judgo Gagliardi ultimatoly danied tho motion. 

Tho following events occurrod on April 26, 1972. 
Pirat, Plorro changed hio ploa to guilty. Second, 
Christophe waived his right to a trial by Jury and agread 

, • i 

to proceed to trial boforo Judgo Cagliardi on tho rocord 
of tho motion to euppreso. Third, a Jury trial of panica 
and Do Simone commcncod with tho othor two -dofandante 
! being aoverod for the abovo roasone. 

T- tt-t:..?• ■ • •’ • • • «: ••• 

i*L; .V ' 7 . ... • 

f- •:? i\\i: • 
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April 18, 1972). 
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Oa Apri 1 28, 1972, the Court granted De Simone'• 

aetloa for judgment of acquittal efter che Government 

V 

r 

reeted. Im m a d letely thereefter, trlel counsel for penlce, 
Vincent Lenne, Siq., ecd co-counsel, Clno Gelline, Xaq., 
sought to heve Chrietophe broughc to Court« 

T $ * * • « , 

Couneel for the Govemmant lnformed the Court 

(» ' /•' 

t th * c Christophe's counael, Jeffrey Hoffmen, Keq«, hed 

i edvieed hin thet -if Christophe wäre celled es e vitness, 

. he vould essert hie prlvilege not to incrlmlnace hlmeelf. 

r l 

Upöo thet representatlön, the Court ruled thet 1t vould 
not ellov Christophe to be celled es e vitness if he in 
> fact lntended to essert his prlvilege. After some 
colloquy, Hr« Lenne agreed to eccept the vord of Chris tophe'e 
counsel thet the prlvilege would be esserted thereby 

( 

avoldlng the delsy vhich vould r^sult from hevIng Christophe 
brought from liest Street to the CcMrt (Trlel trenscrlpt, 
pp. 170*173)• 

Shortly thereafter, the following occurred: 

"HK, Higgins: With respect to Hr. Christophe, 

1t is the Coveroment's understending thet 
the defendant penlce vlll not be celling 
Hr. Christophe in its case. 

The Courtj The Court has been so lnformed 


•t "nur 

if ' 


and Z understand that is the dedsion 
ef the defendant penlce. n (183) 


. •> 

• »••• 
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IDCti Hoffman then confinoad hi« dient'g 


• f i • 1 » • 

• . *. f ' ' *1 .0 

,T po «ltiea. (163-184). 

:• ; ■ ? •/. •’ r ‘ i '...i ••• 

Xh« dafendant panica then prägented hl« cag«, 
lad two wlt&aitaa, Edward S*»bieski and Danlal Capano, 

\ tegtified oa hi« behalf. At ao time doaa tha racord 
raflact that Hr. Lanna or Mr. Ga11loa raquastad tha 
ta«tiaony af Piarro (who had entered a gullty plaa) or 


* Da iiaona (who had been acqultted). 

V • ... V • 

Gn May 2, 1972, trial of panica coocludad when 
tha Jury found hin gullty as chargad. 

On May 12, 1972, piarro movad to wlthdraw hia 
plaa of gullty and dacisloo wag reaervad. 

Oa May 25, 1972, piarro'g motloa wag graoted, 
both ha and Chrlatopha wäre triad before Judga Gagliardi 

s 

and both found gullty• 

On June 20, 1972, all tha dafandant« war« 
«antanoad, and panica recelvad a 20 yaar tarn of impriaon- 


0n Fabruary 26, 1973, tha mandate of tha Court 
of Appeal« for tha Second Circuit afflrming tha Judgment 
of eonvlction wa« fllad in tha Digtrict Court. 

On May 17, 1973, tha ordor of tha Ublted stateg 

I 

Suprema Court denying a patition for certlorarl wag fil«d 
in tha Di« briet Court. 






A. Th« dafendant oov movas for ralief under 

* 

' fcjl« 33, F.R.C.P., and under 28 U.S.C. I 2255. Th« only 


avldance «upportlng hli motioa» coaiiiti o£ hwnty ( XiJSL* • 

; the affldavlt o£ hi« apparently new attorney* Karvin 

i 

Pr enlng eT, «ad «a ^nsvorn jtatemeat o£ an uaidantifi«d 
guard at Vast Street. The»*» papars app«ar to allag« thraa 
r . ground» for ra lieft 

1, That the potential atudanca which could 

be offered by pierro and Chriatopha i 
«ea not known at tha tira of tha trlal; 

2» That Christophe did not taatify oa 
behalf of panica at th« trlal bacaua« 
of th« threata of furthar proaacutlooa 
aada by Asaiatant United State« Attorney 
Walter J. Higgina, Jr.; and 

5« That» because "our inveatigation alao 
ahowa that Mr. Chriatopha haa bacome 
a federal infcrmant... 

I aa lad to the inescapabla conclualon 
that Mr. Chriatopha was a federal 
Informant at the time thia caaa «aa 
trled....", thereby concluding that 
tha'ffapy ln the ca«p" doctrina had 
baan vlolated. 




5« Th« allegatlon that the «vldenca that 

Christophe, Piarro «ad «von Da Simone could offer aa Co 

* 

' Pftnica o "Innocaoce” vas fTnewly dlscovered” 1« absolutely 
and unequlvocally groundleas. Tb« record of Che trial 
and tna pre-trial «averance motion submltted by Kr. Calllna 
clearly «atabliah Chat Chla evidenca vaa known veil before 
trial. Of Cha 3 co-dafendants, Che only ona vhom pan Lea 
soughe Co call vaa Christoph« vho aaaarcad bis prlvilaga 
aa ho had every right to do. Nalchar Da Simone (vho vaa 

no * Piarro (v;ho had pled guilty^ wäre callad, 

BOT did couna.l r«,u«.t • wbpowa for chui duplto th. 

£««;: that coun.ol knnw or should bav. known that hoch 
could offar azculpacory testlmony. 

6 , The defendant'a sacond Claim, 1 , e. that 
Christophe dld not taatlfy ac Panlca'a trial dua to chreata 
£ro “ Cha prosecutor, la supported only by haaraay appearlng 
in an unavorn doeuoant of an unldentlflad guard. Moreovar, 
tha «liegetIon la directly contradlcted by tha record of 
tha trial, ixfa.» Christophe'® only reeson for not taatlfying 
vaa tha fear that ha vould Incrlmlnate hlaself, 

7, Lastly, the thlrd allegatlon.,l.e. that 

% 

Christophe was an Informant when the caaa vaa trlad and, 
therefora, vaa a n «py in the camp”, la completely 
unaupportad by any factual allegation. Kather, 1t la 
ellegad aioply «« e conclualon or guese of Kr. pramingar. 

* -e »- .. 


i 
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Wharefore, tha motlona s'nould be denlad 


3*74 
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vIthout e hearing for the reaaona set forth above, ln tha 
attached affidavit of Walter J. Higgina, Jr. and ln tha 
aocoqpaaylag mamorandum of law. 


/ 


Swoxx» to before na 
thla data 1 1974 . 

JEANETTE ANN Y k 

No- *:f Ä&r 

£Tc***v 


AKTKUR J. VIVIANI 
Aaalatant United Stataa 
Attorney 
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UNTIED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 


VICTOR PAN1CA, 


Defeadant. 


AFFIDAVIT 
72 Cr. 3/5 


STATE 07 NEW YORK ) 

COUNTY OF NEW YORK : es.: 

SOUTHERN DISTRICT OF NEW YORK ) 


WALTER J. HICGINS, Jr. being duly «vorn, 

deposas «ad seys; 

1. I am an Assistant United States Attorney 
ln the Office of Faul J. Curran, United States Attorney 
for the Southern Distriet of New York, and as such am 
familiär with the above-captloned case. 

2. Z make this affidavit in Opposition to 
the motion of Victor panlca for an Order of this Court 
settlng aslde the Judgment of convlctlon on the grounds 
of newly dlecovered evldence or Chat it was improperly 


obtained. 






29/9 
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v $ 2 $' w ■; ■. '• 

,i*y> V - 

/•••'■» » - 

3» X Mi in chargo o£ tha prosecutloa o£ 

tb« d«feadaat v s casa fron» tho data of hl* Arrest in 
Jsnusry, 1972 throu£>* September 1972. X oevor 
thraataaad Hlcbolss Christoph« thst if ha should tastlf/ 
on behelf of Victor psnlca st bis trisl so ss to «xculpete 
Psnlcs thst ho, Christophe, vould b« prosocuted for other 

4 

offooses. To my knowledga, Nlcholss Christoph« «ss not 
«a Infornsnt ar cooperstlng witness fron th« dato of bis 
«irrest in jenuery, 1972 through th« dst« of hi* ««atence. 


ualtcr J, ulcciw kjyr. V 

Assis tsnvyaitddts Ut tWjlttoraoy 


Svom to bofor« n« thls 
of /^yi974. 



GI.ORTA CAT.APRESE 
Notary Public, Staie of New York 
No. 24-0 .5j.Mil 
Qualified in Kingi County 
Commiition Expires March 30, IMS 
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UNITED 8TATES DISTRICT COURT 
SOUTHERN DISTRICT 07 NEW YORK 
----- - X 

».UNITED STATES 07 AMERICA, 

-agalnat- 

VICTOR PANICA, 

U l 

D®f«ndant. 

--- X 


s 


REPLY AFFIDAVIT 


Indlctnent No. 
72 CR 313 


STATE 07 MEN YORK ) 

) SS.i 

COUNTY 07 KINOS . ) 


\ ' 

MARVZN PREMINOER, being duly «vorn depo*®« and **y*t 

X am th® attorney for th® d«£®nd*nt h®r®ln and naka thl* 
affidavlt ln r®ply to the anavering affidavlt* of ARTHUR J. 

VIVIANI and MALTER J. HXGGINS, Jr., Aaaistant Unit®d 8tataa 
Attornoya. 

I hav« r®ad through th® affidavlt of MR. VIVIANI, th® 
maln on® ln oppoaltion to th® applloatlon for r®ll®f h®r®ln, 
and aubalt that, lf »nything, that affidavlt aupporta th® 
dafandant'a poaltlon rathar than vaakana lt. 

MR. VIVIANI trac«a th® hlatory of thla oaa® and polnta out 
that th® attom«y for th® d®f®ndant, VICTOR PANI CA, made a 
a®v«ranc® notIon on th® grounda that h® lntanded to call 
NICH0LA6 CHRISTOPHE on behalf of PANICA. Although th® motlon 
was d®nl®d, tb®r®aft®r th® dafendant, PANICA, v®nt to trlal alon©, 
and CHRISTOPHE' a attorn®y advla®d avaryon® that hla dient vould 
plaad hla prlvll®g® of a®lf-lncrinination lf h® vaa callad on 
to taatlfy aa a wltnaaa. Thua, th« Aaalatant United 8tätea 





> 


1 
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Attorney demonstrates in hie own affidavit that PANICA wanted 
CHRISTOPH* as a vitneas, and that whathar or not CHRISTOPHS 
was Willing to tastify vhan tha aavaranca motion was first made, 
thara came a point durin? tha triai whara ha announoad ha would 
plaad his privilege (Governmer.t's affidavit, p. 6 , triai trans- 
oript, p. 170-173, 183-184). 

Tha Vary thrust of tha entira applioation in thia oaaa ia 
that that daoision on tha part of CHRISTOPHS not to taatify on 
PANI CA* s behalf was a dacision foroad upon hie by *he Aaaiatant 
United States Attorney who tried thia case, and tha opposing 
affidavit harain, wbioh points out an apparant ohanga of haart 
in MR. CHRISTOPHS, lends waight to tha argument of tha dafandant. 

Wa should also like to point out that tha Government rafars 
to tha evidenoe supporting our Application aa nera haaraay and 
saaka to deprecate tha affidavit of tha guard annaxad to tha 
moving papers. It is auch a faotual affidavit of a witneaa, 
rather than the Attorney alone, that thia Court has always 
raquirad before hearings ara grantad, and wa auggast that tha 
isauea raiaad by that affidavit praaant very aarioua quaationa 
of auppraaaion of avidanca by tha Govarnmant herein. It ia 
just thia sort of conduct that has baan condamned by practioally 
avary Court in thia oountry, and is just about tha best grounds 
ona can imagine for tha granting of tha haaring. 

Na did not manufaotura tha priaon guard, and in fact no 
member of thia firm aolicitod or approaohed him. The raaaon 
bis nama was deletad was to prevent any attaapt to intarfare 
with him, and as wa stated in our affidavit, wa will gladly make 
his nama available to tha Court. Thia is not merely an unaworn 
dooument of an unidentified guard, as oharactariaad in tha 
affidavit of the Assistant United States Attorney, but I think 
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it 1« * aignificant piece of evidenoe to ahow that juatice waa 
not aarvad in thia caaa. 

i a.' • , . 4 * * " , 

Zn furthar aupport of tha application, wa hava annexed 
harato an affldavit of ALBERT PIERRO, ona of tha co-defendanta, 
«hioh waa aent to ua from tha priaon in Atlanta, whara ha ia 
praaantly inoarcaratad. That affidavita indicataa, oradibility 
problana aaida, that tha daponant aaid that ha ovarhaard 
CHRISTOPHE tall PANI CA that ha would axonarata hlm on tha witnesa 
Stand. Ha alao oorroborates othar portiona of tha priaon guard'a 
atatanant ragarding aotivitiea on tha part of tha proaacutor. 

Zt ia ourioua that tha Govarnaant avan oppoaaa our applica- 
tion. Tha faot ia dafanaa counaal nada hia intantiona known 
in that ha waa going to oall Christophe aa a witnaaa, but all of 
a auddan, at tha appropriata tima, CHRISTOPHE daoidad that he 
would not taatify, and tharaaftar an unimpeachable witnesa, a 
Föderal amployee, ravaalad that CHRISTOPHS told hin hia aotion 
waa takan under praaaura from tha Government. If thia ia not 
naw evidence, and avidence whioh warranta a haaring, I don't 
know what ia. I alao thing tha Government would hava a deaire 
to gat to tha bottom of thia just aa muoh aa tha defendant. 

Zt ia reapectfully aubmittad that thia ia axaotly tha type 
of oaaa whara atrong and aarioua iaauaa of faot ara present 
and a haaring ia eertainly warranted. 


Sworn to bafora ma thia 


SOTARY PUBLIC, Stet»K.» Y«1l 





1, ALBERT PIERRO, after being duly sworn, deposes and says; 
that I an making the following Statements of my own free will; that 
no threats, or promises, of any nature have been made to ne as an in- 
ducenent for me to give this svorn affidavit; that the following is 
motivated, and dictated, by the denands of my conscience insofar as I 
know that an innocent man, Victor Panica, is in prison for a crime 
that he did not coranit. 

v. * * I 

1. That I am a co-defendant of Victor Panica and 
Nicholas Christopher, in Indictment No. 72 Cr 313« 

2. That before my arrest, on January 27, 1972, I 
had never seen Victor Panica; nor was I acquainted wlth Nicholas 
Chriatopher prior to seid date. 

3« That we were locking together in the same Max¬ 
imum Security cell in C-l, at the Federal Detention Headquarters, &27 
West Street, New York City. 

U. That ln the early part of April, 1972, 1 over- 
heard Nicholas Christopher, teil Victor Panica that he should not worry 
about being on the indictment because when the proper time arrived he 
(Nicholas Christopher) vould take the witness stand and exonerate 
Victor Panica froa any guilt because He, Panica, had nothing to do with 
this casc and was merely an unfortunate innocent bystander. 

5. A hat shortly thereafter Nicholas Christopher 
told me personally, outside of Panica's hearing ränge, that he 
(Christopher) would do anything Mr• Higgins, Assistant United States 
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Attorney for the Southern District of New York, told him to do as long 
. as Mr. Higgins prcmised hin that he would be alloved to visit his sick 

V * 

daughter. 

6. That I did not make the above facts known to 
Victor Panica, nor did I take the stand on his behalf, because of my 
fear that the prosecutor's Office would retaliate by framing me on a 

different and unrelated narcotics conspiracy case; and that the fear 
remains very real. However, I have since corae to know Victor Panica 
and I have beccme aware of the fact that he, like myself, has a wife 
and family. The Imowledge that his family is suffering for scmething 
that he, Panica, is innocent of is troubling ray conscience and will no 
f longer allow ne to remain silent. 

Accordingly, 1 affix my signature hereto. 




Albert Pierro 


Sworn to before me this 
L!_day of 197U. 




195* M Uv - r (•*.%, ()Ä 





CNXTXD STATES DIST RI CT COURT 
«OUTMS^N DZST RI CT OF NEW YORK 


UNITED STATES OF AMERICA, 

• v J . ' 

-agal-nat- 

• t • ‘ 

VICTOR PAMZCA, 


MEMORANDUM 

DECIEIOW 


UnitldStAl 


■V 
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crylng in hi« c«ll «nd asked hi* if anything w« wrong. 
Christoph« replied th«t "if h« h«d t««tifi«d «t th« 
tri«l of Panica, Panica would not b« in jail today." 

And further, that "th« United State« Attorney had told 
hi* [Christophe] that if he took the witnes. «tand to 
clear Panica, he, the United State. Attorney, would 

pro*acute hin for bank robberies. 

The «econd affidavit i« fron Pierro and he avers 

that, prior to the trial« on thi. indictnent, he overheard 
conversation« between Panica and Christophe wherein the 
latter told Panica that "when th« proper tine arrived h« 
would take the witness stand and exonerat« Victor Panica 
fro» any guilt." Pierro also state« that Christoph« told 
hi* personally, "out.ide of Panica's hearing rang« that he 
[Christophe] would do anything Kr. Higgina [the assistant ' 
United State. Attorney in Charge of the ca.e] told hi* so 
long a. Mr. Higgins promi.ed hi* that h« would b« allow^l 
to visit his «ick daughter." Pierro further state« that hO~> 
has remained silent on th« aubject until thi« ti*e beoau«« 
he too feared repr «als fron the United State. Attorney•« , 

Office. 

In Opposition to both aotion. the Government ha« • 
aubmitted, inter alia, a sworn affidavit of fon»*r e«ais- 
tant United States Attorney Higgins categorically denying 
that he roade any of the threat« that are alleged. 
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Ordinärily, a hMriog ■bould ba hald upon a ■otioa* 
aada purauant to (2255 unlaaa tha notlona, filaa and raoosda 
"of tha caaa concluaivaly »how that. a priaooar la antltlad 
to no raliaf." Sea Fontalna v. Onltad fltataa , 411 U.*. 211 
(1973)l Dalli v» ünltad Stataa , 491 F.2d 734 (2d Cir. 1974)) 
Taylor y, Dnltad Stataai 487 P.2d 307 (2d Cif* 1974)* Claarly 
tha affidavlta aubmittad by Parioa ara not aufflolant to *ar- 
rant raliaf baoauaa thay do not ^üdllfy *• propar avidantiary - 

4 

inatarial to aupport a patltion undar 12295, O'Rroola V, 

Stataa, 361 F.2d 211 (2d Cir. 1966). Tha affidavlta Of 
faderal amployee and Plarro ara haaraay, and vould not ba , 

•4 4 + v« 

admlaalble at a haarIng. In addition, tha fad ar al 
avara only that Chrlatopha atatad hla ballaf 
taatifiad, Panlca vould not ba ln jail. In 
affldavit ia maraly ooncluaory for, haaraay 
it doaa not indloata tha dataila of tha taatlmoay 
oould hava allagadly offerad, but maraly Chrlatopha 
cluaion aa to tha probabla raault. of that taatlnpc 
Tha notion for a nav trlal la aqually 
aupport, baing baaad upon tha aama affidavlta. 

For tha raaaona atatad, Panioa'a motiona ara 
So ordarad. 


Datadt Nav York, Nav York 
Novambar 25, 1974. 


United States of America 


HICHOLAS CHRISTOPHS 


XjO. 0 :* 


72 Cr« 313 


lQc C nme the attorney for th.- 
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ha3 b,en ^‘'^''X.udöro' 1 ! «wifci* ^3 cc.itralUl .)(*{) »1 * 
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Parole for a poriod ol THR& . V 1 , 
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United States of America 


NICHOLAS CHRISTOPHS 


8 S& 

suUty - and th0 courc 

Sh'ÄgSSS 

« Code.) : ^, 


ns charßed’ 

,nt whether he 1 
to the contrary 

; is ßuilty aa charßcd and 
S follous • ... i t 0 tho cuatody 

i iStor » Ftlod of‘ fou.: (4) 
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,SÄfi 3 )^ to co^uoe u,o* 

the d “ f ^ d ^ 0 ic a Jiay b detemine® i pii;oueii 
:,?- a /.onR £ fn?(2) o£ Title 10. U.S. Colo. 


has anythinß to say wjj ju-g-^ ~ 
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\ ]T I« ORDKUF.D thnt i 
United States Marshai or 
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United States of America 


VICTOR PANICA 


camc the nttorncy for the 


,1, cd.~d.t-a that ha ia tli3 
Föderal liarcotic Violation* 


as charged* ... . . 

hether hc has anything to say why judgment shov 

ie contrary bring shown or appeanng to the Court, 
uilty as chargcd and convictcd. 

creby committed to the custody of the Attorney Cer 
■ent for a iieriod of 1 UiCiffif (20) YTARS ca CJ.0 
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UN nED STAKE DISTRICT OÜUKT 
SOTIHBSW DISTRICT CT NW YORK 


UNTIED STATES QT AMERICA, 


Plalntiff-Appel lee, 


-ag&inet- 


VICTQR PANICA, 


Def «ndant-Appeilant. 


*/ 


InrtrrtTOBCit No. 72 CR 313 


Norm! CP APPEAL 


! 

Na» and Addreea of Appellant: 


Nana and AddztM of Attorney» 
far Appellant; 


VlCTr» PANICA 
FedwrvL Penitantiary 
Atlanta, Georgia 

PREMZNCZR, MEYER fc IJGHT 
66 Court Street 
Brou*lyn, Na# York 11201 


Ottmm: Oonapiracy to Dietribute Narootlc Drug» and Posaeaaion of 

Narootlc Drug», in Violation of 21 O.S.C., Sacticns 812, 

841 (a) (1) and 841 (b) (1) (A) 

Appellant appeals fron tha juYjwnt of oonviotion, oonvicting hin of 
tha above Charge» rwlered June 14, 1972, (GagliaMi, J.), and aentancing 


i hin to oonourrent of t ee n t y years in psrieon on each oount. 

Appellant La preeantly oonflned at tha Federal Penitantiary in Atlanta, 


Georgia. 

Appellant hareby appeala to the United State» Court of Appeals for 

tha Seoctti Circuit fron the whole and each and every part of the above »tatcd 

j 

j u dgaa n t. 


Dated: Brooklyn, New York 
Januery 14, 1975 


Your« *tc., 

PKEKINGER, MEYER fc LICHT 
Attorneys for App e ll a nt 
66 Oourt Street 
Brooklyn, New Yark 11201 









Clerk o f th* United States Dietrict Court 

Southern DAfetriot of New York 

United States Oourthouse 

Pbley Square 

New York, New York 10007 

HCN. PAUL J. CUKRAN 
United States Attorney 
Southern Diatrict of Hm York 
Ikiited States Oourthouee 
Poley Square 
Nee York, New York 10007 
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